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BCTYN

Lle pocnioyeHHd, migrotoBrieHe exkcreptamu Ta topucTamm O “PerioHanbHUM LEHTp npas.
noanHK” y chienpaui 3 IHCTUTYTOM 3 MonepemykKeHHa 3M104YMHY reHouunay iMeHi JleMkiHa,
cnpamMoBaHe Ha BM3Ha4YeHHa 1 aHani3 MaTepiasibHUX | CYB'EKTUBHUMX €eMeHTIB OigdHb, BUMHEHMX
Pocincbkoto @egepadicto 3 24 ntoToro 2022 poky, aKi MatoTb 03HaKKM 3/104MHY reHoumay MpoTu
YKPAIHCbKOI HaLiOHaNbHOI rpynn (YKpaiHCbKOI HaLii). ABTOpPU OOCAIOXEHHS TaKOX MPUCBATUAMN
3HAYHY YyBary XapaKTepUCTULI ICHYKUYMX Ta MNOTEHUIMHUX MDKHAPOOXKHMX | HaLioOHaNbHMX
MEexXaHi3MIB ON9 MPUTArHEHHS OO BIAMOBIAANbHOCTI 3@ 3M104MH TFeHouMay M OTpMMaHHS
cnpaBennBOi KOMMeHcallii Moro »xepTBamMu.

LLloHamni3Hiwe, 3 MOMEeHTY Mo4yaTKy MOBHOMACLUTAaGHOro BTOPrHeHHs 24 ntoToro 2022 poky
Pocincbka defepauia BUMHAE OigHHA, 9Ki, prima facie, MaloTb O3HaKWM 3M0UYMHY reHouuay i B
MaMByTHbOMY MOXXYTb BYTW KBanidikoBaHi a9K reHouma ag'togMKaLimHUMM yCTaHOBaMM Pi3HUX
PIBHIB. 3-MOMDXK IHLLOrO, MOBa Mae, 30KpeMa, ane He BUKJ/TOYHO MPO HACTYMHI 3/T0OYMHM:

B HacunbHUUbKa Nepenadva YKpaiHCbKUX OiTe Ha BUXOBAHHSA POCIMCbKMM rpoMaaaHaMm;
YMUCHI MacoBi Hanaau Ha UMBifIbHE HAaceNeHHa Ta UMBINbHI 06'eKTH;

BMHULLIEHHS YOMOBIKIB MPU30BHOIO BIiKY;

MacoBi 3rBasiTyBaHHS, 4K MeTOo[, BUMHEHHSA reHoLmay NodibHO A0 pyaHOiMCbKOro cLeHapito;

OISHHSA, CNPAaMOoBaHi Ha 3anobiraHHA HAapPOOXKYBAHOCTI Yy Meax rpynu;

MOpPIHHA TronogoM Ta Cchnparot, K MeTod BUYMHEHHS reHouway, B TOMY 4umchi
nepeLKoOXXaHHa OiANbHOCTI FYMaHITapHUX KOpWOOPIB (YHEMOXMBMNEeHHAa eBaKyallii Ta
OOCTaBKU NyMaHITapHMX BaHTaXiB);

BUKpPaOeHHs Ta JenopTalid LMBINIbHOro HaceneHHsa 3 YKpaiHu Ha TepuTopito PO;

HaCKMNbHMLbKa MacnopTM3aLlia Ta HaB'A3yBaHHA POCIMCbKOIro rPOMaAAaHCTBa;

B 3704MHU, CNPFAMOBaHI MPOTM NPEOCTaBHMKIB Bflaau, MPOMaaCbKMX aKTMBICTIB, XXYPHanicTiB,
Oig4iB KynbTypw;

B wurpokoMacLlUTabHi Hanagu Ha YKPaAiHCbKY KyNbTYPHY ClaglnHy Ta ieHTUYHICTb B LLITOMY;

B s104uHM NpPoTN eKOCNCTEMMN.

KiHLEeBOIO MeToto BMLLOIO MOMAITUYHOIO KepiBHMUTBA P® € WoHamMeHLwe YacTKOBE BUHMULLEHHA
YKpaiHLiB Ta HaCUMbHULIbKA acUMINALia GinbLUOCTI HaceneHHs YKpaiHM 3 POCIMCbKOK Halli€to.
YMMCEN MPUYETHUX A0 3M0YMHY OCI6, CMPAMOBAHMI Ha MiKBIiAAUItO MOMITUYHO Ta CyCniflbHO
aKTMBHOIro ¢gApa YKpaiHCbkoi Hauii, “nepeBmxoBaHHA” mMacuMBHOI 6ifblOCTI B AyCi, WO
YHEMOXXITMBUTb ICHYBaHHSA YKpPaiHU, 9K CYBEPEHHOI Ta He3aNeXXHOI Oepr)KaBu.

[igHHA, 9Ki MatloTb O3HaKKM 3/I0YMHY FeHouuay, He € XaoTUMYHMMK, a peani3ylTbCa B paMKax
MOCANIAOBHOI | TpMBa4Yoi OepyaBHOI MoniTukM PO, reHounOanbHUIM XapaKTep fKOI TaKoX €
npeamMeToM OaHOoro AocigyeHHA. HaaBHICTb Takoi MoNiTUKKM NiaTBepOyKyeTbCa iHdopMaLieto 3
Aep»XaBHMX Ta NpoBnagHux 3MI PO, nybniyHMMM 3aaBaMK MepLUMX OCi6 3 Ymcia NoaiTUYHOro Ta
BiMICbKOBO-MOMITUYHOIO KepiBHMUTBaA PD, 3adBaMu My6MivHMUX OCIO 3 Ymcna »XypPHanicTiB, 4iadiB
KYNbTYPUW, penirinHnx giadiB Towo. Lli 3agBM i AYMKKM MOLWMPIOITbCA HUMU Yy OEpPXXaBHWX Ta
NPWBaTHMX Mefia, Ha iX OCOBUCTUX CTOPIHKAX, KaHanax y coLialbHUX MepexKax.

YKpaiHa TBepao CTOiTb Ha Mo3uuii BM3HAHHA 3BIPCTB P®, BUMHEHMX 3 MOMEHTY MOYaTKYy
MOBHOMACLUTAabHOIro BTOPrHEHHS, TeHOLMAOM MPOTU YKPAIHCbKOI HaLii'.

' MocTaHoBa BP YkpaiHu MNpo 3aaBy BepxoBHoi Pagun YKpaiHu "Mpo BUHeHHA Pocincbkoto Degepalieto
reHouuay B YKpaiHi"to URL: https://zakon.rada.gov.ua/laws/show/2188-20#Text

3



KBanidikauia ain  Pocincbkoi ®efgepadii 9k reHoumay MpOTM  YKPAIHCbKOro  Hapoay
NiATPUMYETbCA Y 3a9Bax HU3KM OePXKaBHUX 3aKOHOOABUYMX OPraHiB 3apyb6ixKHUX KpaiH: MonbLui?,
EcTonii3, lateii*, JTntBn®, KaHaoun®, Yexii’, [pnannii®, CLUA® Ta MNapnameHTy €C°,

MoniTMYHEe BM3HAHHSA OKpPeMMX 3M104MHIB PO reHoumaoM 3 6OKY HaLioHalbHMX Nap/iaMeHTIB Ta
BMLLMX MOCafOBUX OCIO IHO3EeMHUX [OepyKaB Mae CynpoBOLXKYBaTWMCA BBEOEHHAM Yy it
Mi>XXHAPOOHO-MPaBOBMX MEXAHI3MIB MPUTArHEHHA 00 BiAMOBIAaNbHOCTI AK BUHHMX OCi6, Tak i Pocii
9K OepykaBu. Epo3ig npurHUMNY HEBIOABOPOTHOCTI OPMAOMYHOI BiAMOBIAaNbHOCTI 3a MiKHapoOaHI
3M0UMHKM Y BUMAOKY, KOMKM MopyLleHO 3a60pOoHY, SKa MaE€ XapakTep jus cogens, NigpvBace OCHOBM
MDKHAPOAHOIo MpPaBOMNOPAAKY Yepe3 AeMOHCTPaLIilo OepXKaBi-NMopyLHMLI Ta BUHHMM ocobaM
HEeCNPOMOXHICTb BiOAMPaBAATM MpaBocynad. B cBoto 4depry, Le [O00aTKOBO CTUMY/IOE
MOBTOPEHHA MacOBUX 3BIPCTB.

[aHe pocnigykeHHa 6a3yeTbca Ha CUCTEMHOMY MigxoAi OO BMBYEHHSA CUTyauii, 9ka cknanaca
nicnga noyaTky MOBHOMACLUTAOHOIO BTOPrHEHHS 24 ntoToro 2022 poky, 3 ypaxyBaHHAM nodin, wo
Ma/n MicLe Ha TUMYacOBO OKYMOBaHWX TepUTOPIAxX YKpaiHu 3 ntoToro 2014 poky. [Jo yBarm TakKoxX
6paBCcs ICTOPUYHKMIM aCNEKT NPUrHOBNEHHS YKpPaiHLIB 3 60Ky PocincbKoi iMmepii Ta pagsgHCbKOro
pPeXMMYy.

CKPUHIHF  BIiOKPUTUX  O)Kepen iHbopMaLUi, aHanis HOPMATUBHO-MPABOBUX  aKTiB
[epXKaBU-arpecopky Ta MiXKHAPOOHUX OOroBopiB, 36ip BiooMocTeM Npo ¢akKTUYHI 06CTaBUHM
BUMHEHHSA [OigHb, WO MaloTb O3HaKWM reHoumay, 3aBOAKM ChiBMpaui 3 HauioHabHUMK
KOMMETEHTHMMM OpraHaMm Ta MXHAPOOHUMM OpraHi3aLigsMM ClPUaB BCEOXOMIIOI0YOMY aHanisy
MOTUMBY, MOMITUKWM Ta IHCTPyMeHTIB ii peanisauii, CNpPAMOBaAHMX Ha BUHULLEHHA YKPaAiHLIB (K
HauioHaNbHOI rpynuv. ABTOpaMm A0CNIOKEHHA 6yn0 B3ATO A0 yBark MipKyBaHHS LWLOOO 3MTOUYUNHY
reHoumaoy MpPOTM  YKpPaiHCbKOI  HauioHanbHOI  rpyny, cdopMynboBaHi MNonepeoHbo B
Hezane)xHoMy topuan4yHoMy aHanisi nopylleHb KoHBeHLUIT Npo reHouma, BYUMHEHMX Pocincbkoto
depepauieto B YKpaiHi, Ta 3060B'93aHHA nonepeamtuU, a TakoX Yy OOCAioXeHHI “leHouwnna,
BUMHeHUM Pocincbkoo Depepalieto B YKpaiHi: topuanyHe O6rpyHTYBaHHA Ta iICTOPUYHUMN
KOHTEeKCT 2,

2 Sejm potepit rosyjskie ludobdjstwo na Ukrainie. "Nikt, kto ceni wolnos¢, prawa i godnosc cztowieka,
reguty demokracji i fundamenty cywilizacji, nie ma prawa przejs¢ obojetnie wobec tragedii Ukraincow". URL:
https://www.sejm.gov.pl/sejm9.nsf/komunikat.xsp?documentld=F1C8C323BBE5152BC125881D007641CA

3 Riigikogu avaldus ,Venemaa Foderatsiooni séjakuritegudest ja genotsiidist Ukrainas" 584 AE. URL:
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/f374fe59-c0fd-472e-a5f1-88466babff36/Riigikogu%20
avaldus%20Venemaa%20F%C3%B6deratsiooni%20s%C3%B5jakuritegudest%20ja%20genotsiidist%20U
krainas_%20(584%20AE)

4 Saeima adopts statement on Russia's aggression and war crimes in Ukraine, recognising it as genocide
against the Ukrainian people. URL:
https://www.saeima.lv/en/news/saeima-news/30934-sacima-adopts-statement-on-russia-s-aggression-
and-war-crimes-in-ukraine-recognising-it-as-genocide-against-the-ukrainian-people

5 https://www.lIrs.It/pls/inter/Irs2Irv.getOrigPDF?p_id=1632057

& Order paper and notice paper no. 59. URL:
https://www.ourcommons.ca/DocumentViewer/en/44-1/house/sitting-59/journals

7 Senat oznacil déni na Ukrajiné za genocidu. URL:
https://www.novinky.cz/clanek/stalo-se-senat-oznacil-deni-na-ukrajine-za-genocidu-40396694

8 https://twitter.com/SenatorMarkDaly/status/1532073563435724800

2 Resolution recognizing Russian actions in Ukraine as a genocide. URL:
https://www.foreign.senate.gov/imo/media/doc/DAV22D77.pdf

10 European Parliament resolution of 15 September 2022 on human rights violations in the context of the
forced deportation of Ukrainian civilians to and the forced adoption of Ukrainian children in Russia.
2022/2825(RSP). URL: https://mww.europarl.europa.eu/doceo/document/TA-9-2022-0320_EN.html

T An Independent Legal Analysis of the Russian Federation’s Breaches of the Genocide Convention in
Ukraine and the Duty to Prevent. New Lines Institute for Strategy and Policy, Raoul WALLENBERG
Centre for Human Rights. May 2022:
https:/newlinesinstitute.org/wp-content/uploads/An-Independent-Legal-Analysis-of-the-Russian-Fede
rations-Breaches-of-the-Genocide-Convention-in-Ukraine-and-the-Duty-to-Prevent-1-2.pdf

2 Genocide committed by the Russian Federation in Ukraine: Legal Reasoning And Historical Context.
National University of Kyiv-Mohyla Academy (NaUKMA). August 2022:
https:/papers.ssrn.com/sol3/papers.cfm?abstract_id=4217444
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Lii PO, 10 MatoTb O3HaKKM reHoumMay, PO3rnagatoTbCa aBTOPaMIM Yepes NPU3My MpaBa Ha XUTTH
(ctatTa 2 EKIJ1 Ta ctatta 6 MIIITIM), NpaBa He MNigOoaBaTWUCA KAaTyBaHHAM Ta HetOOCbKOMY
noBomykeHHto (ctatTa 3 €KIJT Ta ctarta 7 MIIITIMN) Ta NpaBa Ha noBary Ao MPWBATHOMO i
ciMenmHoro »uTTa (cTtatta 8 EKIMJT Ta cTatTa 17 MIITIM), WO Hagae »epTBaM MpaBo Ha 3BEepPHEHHA
3a 3aXMUCTOM 0 €Bponencbkoro cyay Ta KIJj1 OOH.

YHiIKanbHICTIO LbOIro AOCNIOXeHHA € Te, LWO:

a) BMeplwe B YKPaiHCbKOMY €eKCMepTHOMY cepefoBuLll PerioHanbHUM LEHTPOM MpaBs
NIOOVHN 30INCHEHO aHani3 penirinHoi nponaraHoM gK IHCTPYMeHTY MigbyptoBaHHA [0
BUYMHEHHS 3/TOYMHY reHoumay NPOoTKM YKPAiHCbKOI HaLlii Ta Moro BuNpaBaaHH4,

b) npocnigXeHHa CcTano TeopeTUMYHOK OCHOBOK AON4a nigrotoBky [loBigooOMMIeHHa OO
MiXKHapOoOHOIro KpMMiHaAbHOIO cyay, WO CTOCYETbCA KOHKPETHOI &i3nyHoi ocobun, B
KOHTEKCTI MMOBIPHOIro OCOBUCTOrO BUYMHEHHS Heto 3/104MHY reHoumay (ctatta 6 (e) PC
MKC) Ta BiAMOBiOanbHOCTI 3a LeW 3704YMH BIOMOBIAHO OO0 MPUMHUMNIY “KOMaHOHOI
BignoBsiganbHocTi” (cTatTa 28 (b) PC MKC). MNMoBigoMneHHa 6yno nepepaHe no Cyay 25
YOBTHA 2022 pOKY.

3a pe3ynsraTaMm JOocnigxeHHa 6yno chopMynboBaHO Ta AOBEOEHO OO BigOMa HaLioHanbHMX
OpraHiB BfladM, IHO3EMHWMX OepXaB Ta MIKHAPOOHMX OpraHi3aui pekoMeHdauii woao
iMM1eMeHTaUii YXepTBO-LUEHTPUMYHOIO MiaXo4y B MpoLecK BiAMNOBIAANbHOCTI 3a 3/TOUYMH reHoumay.



METOA40JIOrIA

NMpegMeToM LbOro OOCAiOXeHHS € reHouua, 9K 9BMLLE B Mi>XXHAPOOAHOMY MpaBi B TEOPETUYHIN i
MPaKTUYHIM MOWMHI, B CBIiTAI OigHb Pocincbkoi depepauii, WO BYMHAKTLCA B MPOLECI
LIMpOKOMacCLUTabHOI arpecii NpoTu YKpaiHu 3 24 ntoToro 2022 poky, paa 3 9KMX Ma€ O3HaKM LbOro
MiIXXHAPOOHOIO 3/T0UMHY.

OCHOBHUMM LLINAMU OOCIOMEHHSA €:

B [£eMoHCcTpauig HagBHOCTI BiAMOBIAHOI AEPYXaBHOI MONITUKM Ta NpakTukM PO, cmpsaMoBaHoi
Ha 3HULLEHHSA YKPAiHCbKOI HaLlii Ta YKpaiHW, 9K CyBepeHHOI Ta He3aneXXHoi Aep»KaBu B xoqi
TPUBAKYOro 36POMHOr0 KOHPMIKTY;

B OoBeOeHHA HaABHOCTI y OCi6, WO BYMHAKTb Aii, 9Ki CKMagatoTb OB'EKTUBHY CTOPOHY
3M04YMHY reHoumay, crelianbHoro ymmcny (dolus specialis) Ha 3HMLWEHHA MOBHICTIO a6o
YaCTKOBO YKPaiHCbKOI HALLIOHANMbHOI FPYyNM 9K Takoi;

B 3a6e3nedyeHHs NMPUHLKMNY HEBIOBOPOTHOCTI MOKapaHHSA OCib, BignoBiganbHMX 3@ BUMHEHI
MI>KHAPOOHI 3MTOYUNHMU;

B nornubneHe PO3KPUTTA Ta HadaHHA MOXJIMBOCTI YCBIOOMMIEHHA haxoBUMU OPUCTaMU,
YKpPaiHCbKMM CYCMifIbCTBOM Ta MiKXHAPOAHOK CMifIbHOTOK MOHATTA 3/I04YMHY reHouuay,
AKUMN BUMHAETbCA areHTaMm PO B YKpaiHi;

B BVABNEHHS HeOoNiKiB B HaLIOHA/bHOMY i MDKHApPOOHOMY 3aKOHOOABCTBI, LLO pPerysnte
NMUTaHHA MonepedykeHHs i BiAMOBIAaNbHOCTI 3@ 3/T04MH reHouMay, Ta MpPaBoOBi acneKTu
BiOLLUKOOYBaHHS YXepPTBaM LibOro 3/104MHY 3 METOIO HafaHHS BiAMOBIAHMX peKkoMeHaauin aK
OEPXXaBHMM opraHaM YKpaiHu, Tak i Mi>KHapOOHWMM, WO MaE AOMOMOrTM iM y GopMyBaHHI
aleKBaTHOI Ta KOPEeKTHOI MpaBOBOi MO3ULLi B pO3pRi3i MiXXHapoaHOro npaea Woao OiaHb PO
B YKpaiHi Ta 3abe3nedyeHHa peasbHOi BiAMNOBIiAaNbHOCTI 3a HUX.

ABTOPWM MepeKoHaHi, Wo AOOCAig)XeHHSa [O03BO/UTb 3allikaBfeHin ayauTopii morngaHyTm
KOMM/EKCHO Ha BWM3HAYeHHS reHouMay Ta MOoro O3HakKM B CBiT/li CbOMOOEHHS, @ TaKOo) CTaHe
I'PYHTOBHOK OCHOBOO A/ MOAaNbLIOro NOrnmMbIeHoro OoCniaXeHHa B NicIaBOEHHOMY nepiofi.

3 MEeTOK OOCArHEHHSA Linen OoCNigyeHHs, aBTOpPWM NnocCtTaBwn riepen coboto pPAanO 3a0aud:

1) BigMeXyBaTWM 3/104YMH reHoumay BiO IHWKUX OOTUYHMX MDKHAPOOHMX 3M104YMHIB Ta
chopMyBaTU KPUTEPII iX PO3MEXKYBaHHS;

2) BoCcnignTM HalioHanbHUM MOrNA4, Ha 3/104MH reHouMay, MOoro BTI/IeHHSA B MPaBOBIM
Teopii, 3aKOHOAABCTBI Ta MOMITVMKO-MPAaBOBIM MPAKTULI, HagaTV 3arasbHi peKoMeHaauii
OO0 MOro 3MiLlHEHHS Ta YOOCKOHAaNeHHS;

3) gpocnignTn eneMeHTn o6'eKTUBHOI Ta CyB'EKTUBHOI CTOPOHU reHoUMaY FK MiXKHapPOOHOro
3/104UMHY, WO BYMHAETbCA areHTamMm PO B YKpaiHi;

4) PO3KPUTK PENIrinHy NponaraHay 9K OKpeMy CKagoBy reHouMaanbHoi NoaiTukm PO no
BiOHOLLIEHHIO 00 YKPaAiHCbKOi HaLlioHaIbHOI rpynu;

5) DaTy XapaKTeEPUCTUKY MexXaHi3MaM MnpuTarHeHHa PO i i BIMCbKOBO-MOMAITUHYHOIO
KepiBHMUTBa OO0 BiAMOBIOaNbHOCTI 3a 3/104YMH reHouway Ta OOCAiOMUTM MexaHI3MM
BifLUKOAYBAHHSA LLUKOLOM 33 HbOrO, LLIO 3aCTOCOBYOTbCA abo MOYyTb ByTW 3acTOCOBaHi B
MaByTHbOMY.

Mig yKpaiHCbKOIO HalLiOHaIbHOK FPYMO0 B LIbOMY OOCIAYXEHHI PO3YyMIETbCA YKPAIHCbKMIM HapoL,
(YKpaiHCbKka HaLllig), Wo CKMagaeTbca 3 0Cib, AKi € HOCIAMU YKPAiHCbKOI iAeHTUYHOCTI, MOBUM Ta
KYNbTYPW, @ TakKoX 3 rpoMaasH YkpaiHu, wo ob'€egHaHi criflbHMMM NpaBaMn Ta 060B'A3KaMM B
Mexax ofHi€l gep>KaBu.



Ona peanisauii umMx 3agad OOCAIOHWMKKM 3BEPTaSIMCb OO0 3BITIB MiXKHAPOOHMX IHCTUTYLIM Ta
HaliOHaNbHOro 3aKOHOOABCTBA, CreLiani3oBaHMX OXXepen MiKHApOA4HOro Ta HauioHanbHOro
npaBa, 30KpeMa NPaKTUKM MiIXXHAPOOHMX TPUOYHaniB, aBTOPUTETHMUX HAYyKOBMX BUOAHb, @ TAKOX
BK/1aOanu BNacHWM aBTOPCbKUM Miaxia y PO3KPUTTA OKPEeMMX acreKTiB reHoumay. MpakTunyHa
naowuHa pfgiaHb P® B YKpaiHi 6yna po3kpuTa 3aBOSKWM  OOChioXXeHHto iHbopMalii vy
BepMdIKOBAHMX 3BITax MiKXHAPOOHMX IHCTUTYLIM Ta iHWKWX BIOAKPUTUX OXKepenax, 30Kpema
BCECBITHbOI MepeXi I[HTepHeT.

3BakalouM Ha xapaKTep Ta o6CcAr OOCiOXKeHHd, aBTOpU BUKOPUCTOBYBaNM OOCUTb LLUUMPOKKIA
rnepenik MeToAiB ANA OOCArHEHHS MOro Linemn, 3oKkpema:

B ~eton dopManbHOI MOriKKM, CNPAMOBAHMM Ha OTPWMMaHHA HOBOMO 3HAHHA CTOCOBHO
MMOBIPHOIO 3M04MHY reHoumay, SKMn BYMHAE PO LWo[oo yKpaiHCbKoi Hauil, Ha nigcTasi
BMKOPUCTaHHA HOBOI iHPopMaUii npo aii PO B xoai 36ponHoi arpecii;

B TeopeTuKOo-topPUONYHUM MeTond, SKMM MICUTb TEOPEeTUYHMM aHani3 MOHATTS | CYyTHOCTI
reHoumay 6e3 6esnocepenHboi MPUB'A3KKM A0 Mofiv B YKpaiHi;

B cneuianbHO-IOPUOANYHUKA MeTon, AKMW MOoNarae B OnNuci BiaMoBIiOHOI Aep>KaBHO-MPaBOBOI
NoNITUKM Ta NPaKTUKK PD, aki MatoTb Ha MeTi 3HMLIEHHS YKPAIHCbKOi HallioOHanbHOI Fpynm
9K TaKoI;

B repMeHeBTUYHUM MeTod, AKMM BUKOPWCTOBYBABCA 3 METOW iHTepnpeTauii opuandHmx
TEKCTIB | MOHATD;

[ nopiBHANBbHO-MPABOBMI MeTod, 3 MeTOol BUABMEHHA MOoAibHMX 4YM BIOMIHHUX PUC MiXK
ABMLAMM | MpoLecaMm MpaBoBOi AiMcHOCTi B PO Ta YKpaiHi yepes ix crniBCTaBleHHA Ta
MOPIBHAHHS;

[l NopiBHANBHO-ICTOPUYHUIN METOA, AKMM MaB Ha METiI BCTAHOBUTM CXOXKICTb i BIAMIHHICTb MiXK
PI3HUMKM dOPMaMU reHoumay, SK iICTOPUYHUMM GBULLLIAMUN, B PI3HI iICTOPUYHI Mepioaun i Ha
TepuUTOpIi PI3HWX OEPXKaB LLUIAXOM iX MOPIBHAHHS;

[ KOHKPEeTHO-COLLIOMAOoridYHi MeToamn, WO MNpodaBASIMCb B 360pi MpaBoBOi iHGopMauii Ta
PaKTUYHOMY OOKYMEHTYBaHHI MiXXHaApPOOHWX 3M104MHIB PD, MepLu 3a BCe Ha OCHOBI aHanily
OOKYMEHTIB Ta iHbOopMalLlii 3 BIOKPUTUX Oxkepen;

B pi3Hi dopMuM aHanisy (icTOPUYHKMIM, KOMMNAPATUBHUM, CYTHICHUM, MPUYMHHO-HACAIOKOBMIA
TOLLO), 9K MeToAy, AKUMN XapaKTepU3yeTbCA BUAINEHHAM Ta BUBYEHHAM OKPEMMX YaCTUH
aBuMLLa reHoumay.



reroungy CUCTEMI MDKHAPOOHUX
3J/I04YUHIB

He3Ba)katoumn Ha TpmBase ekcrnepTHe 06roBopeHHa MiXHapoOoHMX 3N0o4MHIB PO B YKpaiHi nig vac
LUMpOoKOMacCLUTabHOI arpecii, i 4OCi BUHMKAKOTb CKIa4HOLLI B TOUHIM XapaKTepPUCTULLI KOHKPETHMX
ain PO BigNoBiAHO 40 MiXHapPOOHOIo NpaBa, Lo 06YMOBIEHO AK IHTepNpeTaLUiMHUMKM HIOaHCaMM
CKMAafiB MDKHAPOOHUX 3M104YMHIB, TaK i BIACYTHICTIO HaNeXXHOro NpaBoOBOro A0OCBIAY B YKPAIHCbKOI
NnpaBoOBOI CUCTEMMU.

Hapasi B MiKHapoOHOMY MpaBi ICHYE OOCUTb LUMPOKUMM CMEKTP MiKHAPOOHUX 3/TOYMHIB.
[JocniaHuKM XoTinm 6 3ocepennT CBOK yBary Ha Tak 3BaHMX “core crimes”, cepe aKMx: arpecisa,
reHoumua, 3M04MHKM MPOTU NMIOAAHOCTI Ta BOEHHI 3/I04YMHKM, ane He MPUMEHLLYYM 3HAYEeHHS
HamnpuKag, MiXxHapOAHMX TPAHCKOPAOHHKMX 3/TOUMHIB. 3/104MH arpecii CyTTEBO BiAPI3HAETbCS 32
3MICTOM Bif iHLWWKX “core crimes”, TOMy MU 30CepefmnMOoCh Ha MNPobeMi po3Me)KyBaHHA camMe
3M0UMHY FreHouMAaY, 3TOUYMHIB MPOTU NIOAAHOCTI Ta BOEHHUX 3MTOYMHIB, O6'EKTUBHI CTOPOHM AKMX
4acTo € NefBe He TOTOXXHUMMU, LLLO YCKIAOHIOE KBaNidiKaLito CTOCOBHO KOHKPETHUX Ai.

B cBiTNi TOro, Wo ue AOCNIOXKEeHHA CTOCYETbCA caMe 3M0UMHY FreHoumay, aKMM Ha Hally OyMKY
BUMHAETbCA 3 60Ky PD 000 YKPAIHCbKOI HallioHanbHOI rpynuK, Hall aHanis 3gebinbworo éyne
CTOCYBATUCH O3HaK reHouuay, Wo BiOPI3HATMMYTb MOro Bid iHWWX 3ragaHMX MiKHAPOOHMX
3/TOYMHIB.

1) KOPOTKA XAPAKTEPNCTUKA TEHOLWMAY, 3/T04YMNHIB
NMPOTN NFOOAHOCTI TA BOEHHNX 3JIOYNHIB

feHouMa, 3/TOUMHM MPOTU IIOOAHOCTI Ta BOEHHI 3/104MHKM MalOTb CBOK BMlacHy crieundiky Ta
CaMOCTIMHI eneMeHTW, ane npu LbOMYy NMLIAOTbLCA TICHO B3aEMOMOB'A3aHMMM Ta iHoAI
“HaklagatoTbca” ogHe Ha OgHOro.

[ng Kpalworo po3yMiHHSA YMM 3/104MH reHoLUMOY BiApi3HAETbCS Bif 3/TIOUYMHIB MPOTM NMOAAHOCTI Ta
BOEHHWX 3/T0UMHIB, KOPOTKO 3yMMHMMOCS Ha aHasi3i ABOX OCTaHHIX. Halwa MeTa nonaratmMe He B
TOMY, abu paTyW geTanbHy OLHKY KOXHOro i3 HUX, @ B HaOdaHHI iM BJyYHOi KOPOTKOI
XaPaKTEPUCTUKW, WO CMPOCTUTb LIOHAaMMeHLle nonepeaHto Keanidikauilo AOiaHb, WO MICcTaTb
O3HaKWM M>KHAPOLHOIO 3/104NHY.

|. BOEHHI 3104YMHW - L& CEPMNO3HI MOPYLIEHHS MpaBW/T BedeHHS BiMHU (MiXXHApPOOHOro
rymMaHiTapHoro npasa - MITIl) B yMOBax MiXHapoOHOro abo HeMiKHAPOOHOro 36pPOMHOro
KOHODMIKTY, 3a ¢Ki nepegbadeHa, 30KpeMa, MbKHapoOHa iHOMBiOyanbHa KpPUMiHANbHA
BignoBiganbHicTb. OCHOBHI HOpMUK MITT MOXXHa BigHamTK B [@aa3bKMX Ta XYXeHEeBCbKMX KOHBEHLLIAX,
a TaKoOXX y 3BOfi 3BMYAEBUX HOPM MITI.

MpPWKIagaMm BOEHHMX 3MTOUYMHIB € YMUCHE BOMBCTBO LMBISIbHOI OCO6M, MOMOHEHOro, Hamagm Ha
KUTNOBI OYOMHKM Ta MiKapHi TOWLO, OCKiNMbKM B YyMOBax BIiMHU 36pOoWHI [Oii MOXyTb
CMNPAMOBYBATWCb MLLE Ha NocfabneHHa BiMCbKOBOro MoTeHLiany Bopora (CynpoTUBHMKA).

[l. 300YMHM NPOTU NOAAHOCTI - Le WMPOKOMaCcLUTabHi abo cMCTeMaTUYHI HanagW Ha NpaBa Ta
cBoboam nwoaen (UMBiNbHE HacenedHd), Oe Haman nepenbadace HeoOHOPa3oBe BUYMHEHHS
rnocsaradb BignoBigHo A0 (6o Ha NiATPUMKY) OpraHi3auinHoi NONITUKM BUMHEHHSA TaKKMX Hanagis.




Ha BigMiHy Big BOEHHWX 3MTOYMHIB, 3MTOYMHU NPOTU NMNOAAHOCTI He MOTPebytoTb YMOB 36pOMHOIO
KOHODMIKTY | MOXYTb BUYMHATUCH 9K B MUPHWMN, TakK i BOEHHUM 4ac. OgHaK, 3/104YMHU MPOTKU
NOOAHOCTI y3arafibHeHO BMMaratoTb O3HakKM 1) MacoBOCTI Ta 2) opraHi3aL,inHoi MoniTUKKM Hanagis,
A BOEHHI 3/TOYMHM MOXXYTb By TU BUYMHEHI HABiTb 6€3 LMX O3HaK.

[ll. 3104YMH reHoumMay - Lie Tak 3BaHMM “3M10UMH 3M10UMHIB", LLO Mepeabadvac disnyHe 3HULLEHHS 3a
OVNCKPUMIHALIMHMMKM O3HAaKaMK HaLlioHanbHOI, eTHIYHOI, pacoBOi abo PenirimHoi rpynm 9K Takoi
MOBHICTIO, @60, MPUHAMMHI 4acTKOBO (y TOMY 4YMCNi BM3HA4YalbHOI CYyKYMHOCTI iHAMBIOIB, LLO
BaXX/TMBaA O19 BUXKMBAHHSA BCiei rpynm?).

Xoua ufa KaTeropia oTpuMana HasBy “3/104MH 3/10UYMHIB" Yepe3 CBOK OrMaHy CYTHICTb, Hapasi
HeMae ycTasieHoi 3rogM Loao Kateropm3salii HaBegeHUX MiKHAPOOHMX 3MTOUMHIB AK Binblu Ym
MeHLL “cycninbHoO Hebe3neuHmx” BiGHOCHO oHe 0HOro. Ha cboroaHi icCHye aekinbKa npuknanis
MPUTArHEHHA 0O BIAMOBIAANIbHOCTI CaMe 3a 3/104MH FreHoumay, a caMme reHoumg TyTci B PyaHai,
reHouuna 60CHIMCbKMX MycyrnbMaH B CpebpeHuli Ta reHouma kamMbooxKivuis y Kambomi. 9K
reHouwma TakoXK po3rnaaatoTbca NonoKocT, fonoaoMop, AenopTauia KPUMCbKMX TaTap B 1944 polli
TOLLLO.

TaKUM YMHOM, OCHOBHa CYTHICTb HaBeOeHWX 3/I0OUMHIB BIOPI3HAETbCA: 4YacOM BYMHEHHS,
MaclUTaboM, CTyrneHeM opraHisauii, a Takox MeTot (HaMipoM) giaHHa. Ona reHoumay Mae
3HaYeHHs HAABHICTb CaMe reHOLWOHOro HaMipy.

2) CXOXI TA BIAMIHHI O3HAKWM FTEHOLMAY, 3104YMHIB
NMPOTN NIOOAHOCTI TA BOEHHNX 3JIOYNHIB

MpobnemMa po3MeXKyBaHHS 3ragaHMX MixkHapPOAHMX 3MTOUYMHIB MepeBaXKHO MoB'A3aHa He CTiNbKK 3
iX CYTHICTIO, CKINIbKW 3 CXOXICTHO O6'EKTUBHOI CTOPOHWM KOHKPETHUX 3/104MHIB. HambinbLL NpocTo
Le nobadnTn Ha NpuKIagax:

B ymucHe BBUBCTBO, KaTyBaHH4A, MpPKYMycoBa nepedada AiTen ogHiei rpynu 4o iHWoi rpynm
KPWMiHaNi3oBaHi B paMKax 3/I0UMHY FreHouMAay, 3TI0UMHIB MPOTU MOOAHOCTI Ta BOEHHMUX
3Mo4MHIB (CT. 6(a-b), cT. 7(1)(a,f), cT. 8(2)(a)(i-ii) PC);

B oaHWM i3 3/T0UYMHIB MPOTK NIOAAHOCTI € “BUHMLLEHHSA", Lo Nepenbavyac BOGUBCTBO OOHIEl UM
GinbLue ocib (cT. 7(1)(b) PC);

B y mMexax 3rafaHoro “BUMHULLEHHSA" OXOMMEHO CTBOPEHHS YMOB AN Pi3UUHOIO 3HULLEHHSA
MeBHOI FpyMnM HaceneHHs, WO B TOMY YUC/i BKOYEHO B 3/IOYMH reHouuay Ta y BOEHHI
3n04mHK (cT. 6(c), cT. 8(2)(b)(xxv) PC);

B 3704MHM MPOTK NMOOAHOCTI BK/OYAKOTb OMCKPUMIHALIMHE nepecnigyBaHHSA, 30KpeMma,
HaLlioHabHOI, PAcoBOI, PENIriNHOI rPYNKX OCI6, LLIO MOYKe BKOUYATK iX BEBMBCTBO, KAaTyBaHH4,
[ernopTaL,ito TOLO Ta € Ay»Ke 6IM3bKUM 00 BU3HadeHHa reHoumay (cT. 6, cT. 7(1)(h) PC);

B 3rBanTyBaHHg, MPUMYCOBa BariTHICTb Ta MPUMYCOBa CTepUIi3aLigd MOXXYTb 6yTh GopMamMm
reHoumay, 3/7104MHIB MPOTU OOAHOCTI Ta BOEHHMX 3M04MHIB (cT. 6(b-d), cT. 7(1)(9), cT
8(2)(b)(xxii) PC).

T ICTR, The Prosecutor vs. Jean Kambanda, Judgement and Sentence, 4 September 1998, ICTR 97-23-S,
para.16. URL:
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/Notindexable/ICTR-97-23/MSC]1
4050R0000529818.PDF

2 |CTY, The Prosecutor v. Zdravko Tolimir,, Judgement, IT-05-88/2-A, 8 April 2015, paras. 246-247, 261-263.
URL: https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
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